
IN THE WILLESDEN MAGISTRATES' COURT 

SITTING ON 7"', 8* and 16"̂  NOVEMBER 2016, BEFORE 

DEPUTY DISTRICT JUDGE (MAGISTRATES' COURT) VICKERS 

BETWEEN: 

CLEAR CHANNEL UK LIMITED 

Appellant 

-V-

THE LONDON BOROUGH OF BRENT 

Respondent 

The Appellant was represented by Matthew Reed 

The Respondent was represented by Edmund Robb 

IN THE MATTER OF THE APPELLANT'S APPEAL AGAINST A REMOVAL NOTICE 
UNDER SECTION 225A TOWN AND COUNTRY PLANNING ACT 1990 IN RESEPECT 
OF AN ADVERTISEMENT SITUATED AT 149 WEMBLEY PARK DRIVE, WEMBLEY, 
HA9 8HQ, REASONS FOR DISMISSAL OF SAID APPEAL. 

The Notice of Removal 

1. The Advertisement Removal Notice was issued under the signature of Stephen 
Weeks, Head of Planning, Planning and Regeneration, Brent Civic Centre on 22 
March 2016. It referred to Display Stmcture(s) and/or Placard(s) or Poster(s) 
identified in approximate location(s) on land next to 147, Wembley Park Drive, 
Wembley, HA9 8HQ. (No point was taken that the relevant display structure(s) 
was/were on a plot of land at 149, Wembley Park Drive.) For confirmation of the 
location of the site, attached to these reasons as Exhibit 1, is a plan referred to in 
tJw Town Planning Advertisement Removal Notice- numbered as page 6with a 
photograph of the digital hoarding as page 7 in tJte Appellant's supporting 
evidence It was the opinion of the Local Planning Autliority that the structure(s) 
and/or placard(s) or poster(s) was/were in contravention of regulations made under 
section 220 of the Town and Country Planning Act 1990 viz The Town and Countiy 
Planning (Control of Advertisenientsj(England) Regulations 2007 as 
cmiended.(Hereafter known as the 2007 Regulations) The Notice required the 
appellant to remove the display structure(s) and/or p}acard(s) or poster(s), including 



all fitments used to support them. The Notice required the appellant to comply 
within 28 days from the dale of the Notice. It explained that if the display structure 
and/or placard/poster was not removed within the specified time, it was the 
intenlion of the local planning authority to remove and dispose of the said item(s) in 
accordance with sections 225 and 225A of the said Act with whatever reasonable 
expenses incuired by the authority in exercising its statutory powers being 
recovered (iora the appellant. The authority set out the Rights of Appeal under 
section 225B to appeal to a magistrates' court on any of the grounds set out in the 
section. The Notice was served upon ; 

The Owner/Occupier/Anyone witl an interest in Land next to 147 Wembley 
Park Drive, Wembley AA9 8HQ 

The Company Secretary of Clear Channel Uk Ltd. Golden Square, London 
W1F9TJ 

2. This appeal is brought by a "permitted appellant". Clear Channel UK Ltd, under 
tlie ground that the display structure concerned is not used for the display of 
advertisements in contravention of regulations under section 220. on the basis that 
the structure as part of the advertisement benefits from deemed consent under Class 
13 of Schedule 3 to tlie 2007 Regulations. 

Agreed Facts and Background History 

3. The area of land at 149, Wembley Pait Drive has been used for advertising 
purposes for many years. The appellant produced evidence of express consent 
granted by the County Council of Middlesex for poster panels on the flank of shops 
(situated at 147 Wembley Park Drive) for a period of three years from the 7* 
January 1953, subject to standard conditions and at condition 3: That the existing 
close boarded fence be removed and a new mesh fence erected not less than 6ft 
high. The express consent expired in 1956, but advertisements have been 
displayed at this site without express consent, in excess of sixty years.. 

Both the appellant and respondent accept diat the issue to be decided in die appeal 
is whether or not the "deemed consent" under Class 13 of Schedule 3 of the 2007 
Regulations has been contravened within the terms of Class 13 which states : 

13. Advertisements on sites used for preceding ten years for display of 
advertisements without express consent 

13- An advertisement displayed on a site that has been used continually 
for the preceding ten years for the display of advertisements without 
consent. 

Description 



13—(1) An advertisement does not fall within this description if, during 
the relevant ten year period, 

There has been either a material increase in the extent to which the site 
has been used for the display of advertisements or a material alteration in 
the manner in which it has been so used. 

5. The relevant ten year period for this appeal would begin in March 2006. There was 
no express consent for the site but what was displayed, was an illuminated tri-
vision advertisement hoarding.( "the tri-vision hoarding") This was an automated 
hoarding showing sequential displays with overhead illumination and rotating 
sections, which would continually display up to three sequential advertisements, hi 
response to a proposed erection of an A3 commercial unit on the site with two 
floors of residential accommodation above in March 2005, the Brent Council had 
notified the proposer, that there was no consent under the Town and Country 
Planning Control of Advertisements Regulations 1992 for the erection and display 
of the externally illuminated rotating 48 sheet advertisement hoarding on the side 
elevation of the property, already there. 

6. In August 2006 the previous operator of the site (Compactwise Ltd.) made an 
application for express consent for an internally illuminated wall mounted, 48 sheet 
hoarding. (This was different to the existing 48 Sheet tri-vision hoarding, 
externally illuminated sequential display). The application was refused by the 
London Borough of Brent as a Planning Authority. The appeal against the refusal 
was heard by Simon Hand M.A. a Planning Inspector, appointed by the Secretary of 
State for Communities and Local Government. He dismissed the company's appeal 
on or about 26 January 2007. Appeal decision attached as Exhibit 2 from pages 
numbered as 138 -140 in the respondent's supporting evidence. (This will be 
referred to in due course, in these reasons.) 

On 22"̂ * January 2007 Brent CounciFs Planning Service wrote to the Company 
Secretary of Clear Channel UK Ltd, notifying the company that in the Council's 
opinion, the 48 Sheet Advertisement Hoarding attached to the flank wall of 147, 
Wembley Park Drive, was displayed in contravention of the appropriate regulations 
and that the Council required the removal of the said advertisement hoarding within 
21 days etc. The letter advised the company that if it relied upon express or deemed 
consent it should provide the authority with the date and reference of the express 
consent or the class of the deemed consent and evidence of how it satisfies the 
description, limitation and conditions of deemed consent. 

Mr. Anthony Dunseath replied on behalf of the company on 8 February 2007 
refuting the power of the Council to issue a Notice under Section 11 of the London 
Local Authorities Act 1995, on the basis that there was consent recorded on 
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microfiche in the council's records. He referred to this being the second occasion 
on which the council had issued a Section 11 Notice. 

9. In October 2014 the tri-vision hoarding with external illumination of the 
poster/image was replaced with a new 48 sheet internally illuminated digital 
advertisement sign after a structural survey of the free standing sign by gary gabriel 
associates, consulting structural & civil engineers on 19 August 2014. Their report 
made certain conclusions and recommendations as set out in the attached Exhibit 3 
(page 45 of the appellant's supporting evidence. 

10. On 9 December 2014 Tim Rolt, a Planning Enforcement Manager, Planning and 
Regeneration for the London Borough of Brent wrote to the Company Secretary of 
Clear Charmel UK Ltd regarding the council's concern that "an unlawful display of 
a television style advertisement hoarding" had been erected without consent on land 
adjacent to 147, Wembley Park Drive. The council invited a response from the 
company before any potential enforcement action, such as a formal advertisement 
removal notice was undertaken. 

11. On 18 December 2014, Mr. Tony Dunseath, the National Planning Manager for the 
company replied, explaining that before converting the tri-vision externally 
illuminated sequential 48 sheet sign to a 48 internally illuminated digital sequential 
display, the company took advice from planning experts and acted upon die advice 
that the conversion did "not result in a material increase provided the area is not 
increased."The company was also advised that there was no material alteration (in 
the manner in which it has been so used) as the illumination and movement of 
images complied with Class 13 Conditions 3 and 4. A recent case of JC Decaux v 
London Borough of Ealing was cited by Mr. Dunseath, where the appeal of the 
appellant company against an Advertisement Removal Notice served by the local 
authority in respect of a freestanding (LED) 48 sheet advertisement display 
structure on land at 600-610 Western Avenue, Ealing was upheld on the point that 
"deemed consent" had not been contravened by the change from an illuminated 
scrolling device to an LED scrolling device in 2008, as there had not been a 
material alteration in the manner in which the site had been used. As far as that 
judgment is concerned it is not binding on any decision made this court.. 

12. On 30 December 2014 Tim Rolt wrote to Mr. Dunseath expressing the 
council's view that the current display was "at least 5 times the size of previous 
displays, it emits more light and it has flashing elements. Together with the other 
alterations in the manner of use you identify, the Council believes this takes the display 
outside Class 13 and it intends to issue a removal notice ". 



13. On 8 January 2015 Mr. Dunseath replied refuting the suggestion that the conversion 
to a digital display had altered the size. The original illuminated 48 sheet sequential 
display measured 6m x 3m. A fivefold increase would make it 30m x 15m, which it 
was not. He maintained the company's position that the digital display benefitted 
from the deemed consent conditions under Class 13 , Schedule 3 of the Town and 
Country Planning (Control of Advertisements)(England) Regulations 2007. 

Site Visit on 7 November 2016 

14. At the request of both the appellant and respondent, the court visited the site of the 
display structure site at 149, Wembley Park Drive, Wembley in company with both 
trial counsel, the appellant's witnesses Mr. Anthony Dunseath and Mr. Philip 
Allard, the respondent's witness Mr. Nigel Wicks, instructed solicitors, council 
officials and the court associate, before any evidence was heard. The display 
hoarding was a short walk from Wembley Park Tube Station and the visit enabled 
all present to see the hoarding operating in daylight and at the invitation of Mr. 
Wicks, to enter the site and see the layout and state of the ground,. This area was 
in part screened by wooden fencing, which had replaced a wire mesh fence, visible 
in photographs taken before 2014. The Court was invited by Mr. Allard to view the 
display from the southern side of Wembley Park Drive and from the position in 
which the display would be primarily visible to road users and pedestrians 
travelling south along Bridge Road towards Wembley Park Drive or Empire Way. 
The Court was informed that a traffic survey calculated that there were some 17,000 
vehicle movements per day. To balance any subjective impact from a brief 
observation, the court was provided with photographs of the original display 
hoarding and the replacement structure, from various angles and comparison 
photographs of the illumination from internal and external sources. Some of these 
are included in Exhibit 4 (provided by the appellant and respondent) 

The Appellant's Evidence 

15. The court had been provided with witness statements by Anthony Dunseath made 
on 2 August 2016 and 12 October 2016 before the trial hearing. He confirmed the 
accuracy of those in oral testimony, save for one correction in paragraph 5 of the 
second witness statement on die measurement of the height of the digital hoarding, 
reducing the original 6278mm to 3278mm. His oral testimony confirmed his 
position as Clear Channel UK Ltd's National Planning Manager until 30 June 2016 
and his subsequent connection as a Planning Consultant. He set out his view that 
the hoarding had been in continual use in a relevant ten year period to satisfy the 
"deemed consent" category in Class 13 of Schedule 3 of the regulations but did not 
accept that the replacement of the tri-vision externally illuminated sequential 
display in October 2014 to the digital internally illuminated display was either a 
material increase in the use of the site or a material alteration in the manner of the 
use. 



16. He challenged the calculations undertaken by Nigel Wicks as establishing that the 
new hoarding was substantially bigger than the previous. In his opinion both are 48 
sheet panels (being an industry standard display size). The height is identical, the 
only difference being the depth. The digital hoarding is a few inches deeper than the 
tri-vision hoarding but is located in materially in the same location with new steel 
uprights set into the concrete base as the previous hoarding. He asserted that the 
display panel seen from a direct front view was no larger tlian the original tri-vision 
panel. He took issue with Nigel Wicks's methodology in assessing the dimensions 
of the display hoarding, its depth, the fixing and box work support in replacing the 
panel on the new steel supports to reach the alleged threefold increase in size. He 
maintained that because the original external trough lighting and the steel gantry 
placed in front of the tri-vision panel had been removed, the new digital panel 
assembly, taken as a whole, would be some 75 cubic metres smaller than the 
previous tri-vision hoarding. 

17. He challenged the assertion by Nigel Wicks that the alteration of the externally 
illuminated tri-vision sequential display to the back-lit digital display is a material 
alteration in the manner of the use of the site. The illumination complies with the 
regulatory requirements and is more sensitive to the effect at night as it is set to 
reduce the illumination, whereas the earlier overhead lighting on the tri-vision 
hoarding was on all the time. He again referred to the decision in JC Decaux v 
London Borough of Ealing 8 October 2014 in which the court had upheld the 
appellant's appeal against the Removal Notice involving a digital sequential display 
hoarding as not contravening the deemed consent condition on a material alteration. 

18. He was critical of the London Borough of Brent's actions in 2007 in issuing a 
notification that the display hoarding at 149 Wembley Park Drive contravened the 
current statutory regulations, for a second time incorrectly in his view. He was 
critical of the absence of any reply to his letter of 8th February 2007. He was 
critical of the subsequent letter sent on 9 December 2014 advising the company of 
the Borough's intention to take enforcement action against "an unlawful display of 
a television style advertisement hoarding on the site and of the failure to respond to 
his letter of 18 December 2014 . He was critical that the Advertisement Removal 
Notice was issued on 22 March 2016 without further notice. 

19. He took issue with Nigel Wicks in relation to the number of convictions recorded 
against Clear Channel UK Ltd and he asserted that he had never given evidence 
in any court hearing that he did not believe to be factually correct. He denied that 
any part of the court order made by Mr Justice Colman on or about 23 June 2002 
had been breached. 



20. Mr. Philip AUard BA (Hons) Dip TRP MRTPI provided an expert report with 5 
appendices and a supplemental report with 5 further appendices on behalf of the 
appellant. He was regarded by the court as an expert witness, being a chartered 
Town Planner (MRTP) with over 18 years experience in private practice, 
specialising in outdoor advertising. He has advised clients in the public and private 
sector, such clients including - Westminster City Council, Ealing Council, Camden 
Council, Hammersmith Council, Land Securities and Wembley National Stadium. 

21. The location of the display hoarding is within the defined area of Wembley Town 
Centre and forms part of secondary shopping frontage as defined in Brent's policy 
designations for commercial characteristics, including retail, restaurant and take 
away uses at ground floor with residential and commercial above. There are 
illuminated advertisements for other commercial and retail premises in the 
immediate surrounding area, including the Shell garage to the west and the retail 
park to the south. There is a digital road sign to the west of the site. 

22. In respect of the lighting issues relevant to internally backlit displays, the area 
would be considered as within Zone E4 High District Brightness (e.g. city and town 
centres with high level of night time activity) {discussed in more depth later) but 
the site is not located within an Area of Special Control of Advertisements. 

23. His opinion diat the present display hoarding did not contravene the "deemed 
consent" conditions of Class 13 in Schedule 3 of the 2007 regulations was based 
upon the information provided by Clear Channel UK Ltd in that: 

(i) A freestanding externally illuminated rotating 48 sheet advertisement 
was in situ in March 2006being the tri-vision hoarding branded as an 
Ultravision display, with an advertisement area of 6m by 3m (20ft by 
10ft) set within a structure diat measured 6.3m by 3.3m and 0.3m 
deep. It was mounted on a level with the first floor of the adjoining 
property and angled so that the rear was not visible. The panel was lit 
by 4 X 58 watt bulbs mounted on a external trough. 

(ii) This type of display became obsolete and was replaced by a 
freestanding 48 sheet Ultravision Outdoor LED digital advertisement 
in October 2014 in the same location with the same display area of 6m 
by 3m on a new structure that measured 6.3m by 3.3m and 0.6m deep. 
The brightness of the illumination was controlled by a light sensor set 
with a maximum luminance at night. 

24. The luminance issue was considered with regard to a report from The Institute of 
Lighting Professionals and the appropriate regulations. The location of the 
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advertisement was in a Zone E4 Urban category - a high district brightness for 
city/town centres with high level of night-time activity. The ILP recommendation 
for the maximum value of luminance anywhere on the surface of an advertisement 
with an illuminated area of over 10 square metres at any time during the night is 
300 cd/m2. (A value of 300 candelas per square metre ) A brightness assessment 
for tlie digital hoarding was undertaken by UniLED Solutions for Clear Channel 
UK Ltd and compared to an existing Ultravision externally lit hoarding at 926 
North Circular Road being the same type of hoarding at the previous Ultravision 
one at 149 Wembley Park Drive. The measurement of a white screen on the new 
digital hoarding which had an ambient brightness setting for night time uset an 
average luminance value of 45cd/m2 . Set out in Exhibit 5 provided by page 120) 
Due to the nature of the earlier static panel it was not possible to take a reading with 
a full white content and due to the positioning of the external lights illuminating the 
panel luminance readings were taken for three sections of the display - top, middle 
and bottom. A calculated mean average was provided as set out in Exhibit 5 
(provided by page 121) Mr. AUard calculated the overall externally lit luminance to 
average 45 cd/m2 

25. His supplementary report and appendices was made in response to the witness 
statement of Nigel Wicks on behalf of the respondent. He was provided with further 
measurements by Clear Channel UK ltd on the difference between the parties as to 
the change in the depth of the advertising display and associated structure. Because 
the original Ultravision display had to be serviced from the front a gantry was in 
place which extended the display some 2,300mm to enable the rotating elements to 
be changed. On that basis the appellant asserts that the original display was larger 
than the digital structure. 

26. He then comments upon the characteristics of the area with regard to any 
materiality of a change under Class 13 being realistic. As it is primarily a 
commercial area including office blocks, post wear terraced properties in 
commercial use and retail warehousing it is not sensitive in planning terms (i.e it is 
not a Conservation Area).He asserts that a change in the depth of the housing is 
only visible from a limited area of the public highway immediately south and south
east of the site. In his opinion any changes would not be capable of having an 
adverse effect on the amenity or public safety. The rest of his supplemtary evidence 
is essentially a commentary on the case-law decisions relevant to this appeal with 
some photographs of the display hoardings involved in the cases. 

The Respondent's Evidence 

27. Mr. Nigel Wicks holds a Bachelors Degree in Town Planning and is a member of 
the Royal Town Planning Institute. He has been a planning enforcement officer for 
over 20 years. He was the Brent Council's Plarming Enforcement Manager from 
19977 until 2003. He was regarded by the court as an expert witness, while aware 
that he had been closely involved with the proceedings that came before The 



Honourable Mr. Justice Colman sitting in the Queen's Bench Division on Case No. 
HQ02X01356 in May/June 2002 between Clear Channel UK Limited (Trading as 
More O'Ferrall) and the London Borough of Brent {which will discussed later) 
His company Enforcement Services Ltd is engaged by the London Borough of 
Brent to remedy alleged breaches of planning control in the borough. 

28. The council accepted that, prior to the introduction of the Digital Hoarding, the Site 
had been used continually for more than 10 years for the display of advertisements 
without express consent and so benefitted from Class 13 deemed consent, and that it 
was illuminated and comprised of sequential displays. \the term |"Advertisement" 
in this context includes any hoarding or similar structure used, designed, or adapted 
for use and anything else principally used, designed or adapted principally for use 
for the display of advertisements From 2005 until the replacement by the digital 
hoarding in 2014, the site used an externally illuminated rotating prism hoarding 
measuring 3520mm in height x 6330mm in width x 210mm in depth, mounted 
2540mm above the ground, support by steel framework measuring 255mm in depth. 

29. On 26 January 2007 the site was the subject of an appeal decision confirming the 
Council's refusal of express consent for the display of an internally illuminated 48 
Sheet Hoarding. .See Exhibit 2 

30. It was his opinion that a comparison of the Trionic Hoarding with the Digital 
Hoarding shows, with the exception of the manner of display and illumination, 
marginal change in die front elevation of the display, but an increase in the depth of 
the display from 465mm to 1345mm creating a materially different side elevation 
and increasing the volume of the site used for display threefold. See photographs in 
Exhibit 4. He refuted the revision of the structure's dimensions provided by Mr. 
Dunseath and Mr. AUard. In particular : 

(a) The 20 feet bt 10 feet measurement given for the hoardings equates to the 
pictures displayed within, not the hoardings. The suggestion that the 
Digital Hoarding is a few inches deeper than the Trionic is wrong. The 
display panel itself is 800mm compared to 210mm and tyhe steel 
mounting is 545mm compared to 255mm. The difference is 910mm or 
3feet. 

(b) His site inspection and that of the gary gabriel associates report suggest 
that the Digital Hoarding was added to the steel uprights of the original 
Trionic Hoarding with the addition to the 2 x 100mm and 1 x 70mm 
square hollow sections, mounting brackets have been added, increasing die 
depth of the structure by a further 50mm than the 270mm recommended. 



31. He acknowledged that two complaints had been received by the local authority 
concerning the digital display hoard at 149, Wembley Park Drive. One on or about 
the 27 November 2014, referring to "the installation of a giant television screen 
facing traffic heading south along Wembley Park Drive (near the Premier Inn hotel 
and Brook Avenue) It is a complete eyesore and must also be a dangerous distract 
to drivers. Surely this requires planning permission ? I can see no application for it 
on your website database. Please can you ensure it is removed ASAP ! Please also 
confirm receipt of this email" The other was from the Planning Manager of 
Primesight, a national operator of advertising hoardings, on 17 November 2015 
raising the issue of Clear Channel UK Ltd had converted a number of advertising 
hoardings to digital LED advertising screens without Express Advertisement 
Consent and identified 149 Wembley Park Drive as one such site. 

32. Mr. Wicks referred to decisions cited in the case papers where (1) the movement 
of a hoarding forward of a flank wall to occupy 630mm more air space was capable 
of having an impact on die visual amenity of the area and (2) diat doubling the size 
of a display has, on any basis, to be a material increase in the extent to which a site 
is used. He asserted that at 149 Wembley Park Drive the size of volume of the 
display had been trebled. He was also of the opinion that the nature of the 
illumination, changing from a fixed to a changing light source which emits varying 
levels of light and the nature of the display producing sharper and more eye 
catching pictures make the display more obtrusive and amount to a material 
alteration capable of affecting the amenity of die area, which required express 
consent. 

Relevant Case-law 

33. On 26 June 2002 a matter between Clear Channel UK limited (trading as More 
O'Ferrall and the London Borough of Brent was settled by undertakings given to 
the Honourable Mr. Justice Colman diat the claimant (Clear Channel UK Ltd) 
would (i) not erect further displays of advertisements within the London Borough 
of Brent nor within that Borough, to continue displays on any further sites it shall 
acquire in the future, unless such displays shall be in accordance with the Town and 
Country Planning (Control of Advertisements) Regulations 1992; (ii) to provide to 
the defendant (the London Borough of Brent) within 14 days a list of all 
advertisements that it displays within Brent [List A] , (iii) to provide to the 
defendant within 28 days a list [List B] of all displays in Brent in respect of which it 
claims to have actual or deemed consent pursuant to the 1992 Regulations, or which 
it claims do not need consent, specifying where deemed consent is claimed, the 
relevant Class in Schedule 3 to the 1992 Regulations, and if Schedule 2 is relied 
upon, which Class is relied upon. The defendant undertook (1) Not to take any steps 
in relation to criminal proceedings in relation to any displays of advertisements by 
the Claimant falling within List B for a period of 15 calendar months from today, 
other than continuing with any outstanding prosecutions;(2) to withdraw 14 days 
any notices pursuant to sections 10 or 11, London Local Authorities Act '1995, 
which it has served upon the Claimant. 
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34. The relevance of this hearing is that it establishes that the appellant and the 
respondent in the current hearing have been involved in similar disputes over 
"deemed consent" issues and to some extent cancel out the criticism made by Mr. 
Dunseath about the council's behaviour or lack of response to his correspondence . 
Equally this civil appeal does not permit the application for "bad character" 
evidence that may be possible in a criminal trial for an offence such as displaying a 
poster without lawful authority. The court will rule upon the admissible evidence 
that is relevant to the existence of any display and its characteristics and size and 
use that are relevant in any consideration of the retention or loss of "deemed 
consent within the Class 13 Conditions relating to any material increase in the 
extent to which the site has been used for the display of advertisements or a material 
alteration in the manner in which it has been so used. 

35. In the case of Wandsworth Borough Council v South Western Magistrates' 
Court and (Interested Party) Clear Channel UK Limited [2007] EWHC 1079 
(Admin) claimant authority was upheld in its appeal by way of case stated that the 
magistrates' court had been wrong to rule that the interested party was not guilty of 
the offence of displaying advertisements without consent under the Town and 
Country Planning (Control of Advertisements) Regulations 1992 contrary to 
Section 224(3) Of the Town and Country Planning Act 1990 and Mr. Justice 
Sullivan remitted the case back to the district judge with a direction to convict the 
interested party. The issues that were considered in factual terms were; Was the 
court coiTect to accept that the interested party's contention that a painted sign 
with faded lettering on the advertisement site that referred to a newspaper that was 
published between 1917 and 1921 was an advertisement between April 1974 and 
2006? Answer : NO Was the court correct to rule that a site consisting of a flank 
wall had been used continually sufficient for deemed consent to be available for 
the erection of the "More Square" scrolling illuminated display advertisement put 
up in 200land removed on or about 27 March 2006 ? Answer: NO The district 
judge also concluded that the scrolling display did not amount to a substantial 
alteration in the manner and use of the site for the display of advertisements by 
considering the effect of the new advertisement on the amenity of the surrounding 
area. Mr. Justice Sullivan ruled that the district judge was not required to form a 
view as towhether there had been an adverse effect on amenity or public safety. 
She was simply concerned with the essentially factual question was the undoubted 
alteration in 2001 a "substantial alteration"? . Which in his view had only one 
reasonable answer as the new advertisement was very different to painted faded 
letters on a wall advertising a product no longer available. What he did set out was 
an important comment in paragraph 26 of the judgement: 

26. It is not in dispute that the Regulations control the display of advertisements 
only "in the interests of amenity or public safety": see section 220(1) of the Act and 
Regulation 4(l)(a) of the Regulations. The question whether there has been a 
"substantial alteration" must be considered within that context. However, it does 
not follow that a Magistrates' Court, in deciding whether or not there has been a 
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"substantial alteration " in the manner of the use of the site for the display of 
advertisements, should attempt to decide whether the alteration ha or has not had 
an adverse effect on amenity or public safety. It is sufficient that the alteration is 
capable of having such an ejfect. An alteration in the manner of the use of the site 
for the display of advertisements may still, in ordinary language, be described as 
"substantial" even if its effects are beneficial in terms of amenity or public safety, 
Views may legitimately differ as to whether a particular alteration to the manner in 
which a site is being used for the display of advertisements is harmful or beneficial 
to amenity or public safety". 

36. In the case of The Queen on the Application of JC Decaux v Wandsworth 
Borough Council [2009] EWHC 129 (Amin) Mr. Justice Blake considerd a 
judicial review brought by the claimant JC Decaux against the decision of the 
Wandsworth Borough Council to serve a notice under sectionl 11 of the London 
Local Authorities Act 1995 requiring the claimant to remove an advertisement 
hoarding and its supporting on land belonging to Newton Preparatory School at 149 
Battersea Park Road. The claimant company submitted that no such notice could be 
served upon it because it had deemed consent for the advertisement and its structure 
by reason of Class 13 of Schedule 3 of the 2007 Regulations. On the case facts, 

At Paragraph 1.4 "for some years, and at least since 1991, the wall ( or at least 
part of the wall) of No. 151 Battersea Park Road that overlooks the school 
playground (now occupied by Newton School at 149 Battersea Park Road) has 
been used for advertising. In 1997 the claimant's predecessor in title entered into 
licence agreements with the owners of both 151 and 149 Battersea Park Road. In 
2001, the claimant succeeded to these agreements and installed its own unique 
advertisment panel called a Wilmotte panel. In late 2006, after a disagreement as to 
how future licence fees would be shared ... the licence with 151... was terminated 
and a new agreement reached with the school at 149. It appears that, as a 
consequence, the advertising panel was detached from the wall at 151 (that is to say 
the flank wall) and installed on a new structure in the playground of 149." 

Among various considerations as to whether the playground was being used for the 
display of the advertisement, 

At Paragraph 1..11 "it was clear that the hoarding had lost any connection with the 
flank wall of 151. It now stood on its self-supporting structure, erected within the 
playground at 149. Second, although this structure caused the display panel itself to 
be in approximately the same position as regards height and width, the back of the 
screen was now some 0.93 metres forward of the flank wall. Viewed from the side, 
therefore, the sequence would be: the flank wall; an open space of 0.43 metres; the 
steel girder supporting the hioarding which had the dimension from the side of 0.5 
metres; and then forward of that would be the 0.4 metres occupied by the display 
hoardinf itself that was exactly the same as previously. Thus, whereas it is said that 
the old screen occupied up to 0.7 metres of air space, the present one occupied some 
1.33 metres of space.... 

At Paragraph 1.12 "The fact that the advertising panel had moved forward away 
from the flank wall would be apparent to a psser-by looking in on the scene or using 
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the pavement alongside Battersea Park Road and looking up over the playground 
wall." 

At Paragraph 1.13 "the third and perhaps most significant feature of the change 
made to the supporting structure is the presence of the two substantial upright steel 
girders 6 meters in height support the panel and the gantry 

The judge found that the movement of the display from the flank wall to a 
connection with the land of the playground was not the same site in the terms of the 
Class 13 condition. That conclusion is decisive against the application of consent 
under Class 13. Moreover the supporting structure meant that a lot more space had 
been given over to the advertisement than before. The court found for the defendant 
council on the second issue as well. With the loss of deemed consent as a defence to 
the Section 11 Notice the school stands to lose the licence fee and the claimant to 
lose the use of the site that it had been using up until 2007, where its hoarding has 
long been displayed. It seems therefore that those in the position of the claimant 
who are proposing to make amendments to the site need to be very careful and 
think through the consequences of any changes before making them, and that might 
involve consultation with the relevant local authority. 

37. In the case of The Queen (on the application of Clear Channel UK Limited) and 
London Borough of Hammersmith and Fulham [2009] EWHC Civ 2142 the 
Court of Appeal (Civil Division) heard an appeal from the decision of Mr. Justice 
Irwin on the judicial review sought by Clear Channel UK Ltd against the Section 
11 Notice of the London Local Authorities Act 1995 requiring the appellant to 
remove an advertisement hoarding on the flank wall of a building at the comer of 
Fulham Palace Road and Winslow Road. There had been an advertisement hoarding 
on the site for many years. For some time prior to 1991 it consisted of a traditional 
billboard approximately 18m2 in area of the kind used for paper displays which was 
sited at or just above ground level. At some time in 1991 a second hoarding, also 
widi an area of approximately 18m2. was installed above the billboard. That wa 
illuminated and consisted of what was known as a "Trionic" display... In 1998 the 
Trionic display was replaced with an "Ultravision" display, another mechanical 
device, also internally lit, containing a scrolling device similar to a roller 
blind In 2002 both hoardings were replaced with what is known as a "Golden 
Square", a static display in the nature of a traditional billboard, externally lit and 
approximately 36m2 in size. Finally in 2008 the golden Square was replaced with a 
digital hoarding of approximately 18m2 occupying die upper part of die area 
previously occupied by the Golden Square, the space beneadi it being left free. The 
digital hoarding , which employs LED technology, allows several images to be 
displayed at pre-determined intervals and represents die latest development in 
equipment used for displaying advertisements. When the digital display was erected 
it was angled slightly in the direction of Fulham Palace Road to render it more 
visible from that direction. The trial judge found that die replacement in April 2008 
of the Golden Square by a digital hoarding was a material alteration in the manner 
of use of the site, inter alia. 

It was common ground that whether there had been a material alteration in the use 
of the site was to be judged by reference to consideration of amenity and public 
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safety. It was common ground that whether there had been any such alteration was a 
matter of fact for the judge to decide. In his judgement he found that the alteration 
of the structure was material in that it was capable of affecting amenity in the area. 
He said : 

At Paragraph 20 : 

"20. I do find that die alteration of this structure is material so thatit is capoable of 
affecting amenity in the area. I do so on two mutually consistent and supportive 
bases. Firstly, the size, bulk and position, and the "nature" of the object, make 
thisn structure markedly more obtrusive in the area, reasonable capable of 
representing a material change in the amenity value to the immediate vicinity. 
Secondly, the nature of the illumination and display itself—the changing light— 
sometimes meaning that an 18-square metre screen is extremely bright, casting light 
on to other buildings, and sometimes suddenly dark, or partly dark, represents a 
strikingly new illumination. This is capable of affecting amenity in the way that a 
fixed light from a shop front, or the fixed light on to the previous hoarding, it seems 
to me,does not..." 

He was upheld by the Court of Appeal on the basis that that the judge's finding that 
there had been a material alteration in the manner of the use of the site is unassailable. 

38. In the case of Wandsworth Borough Council v Adrenalin Advertsising [2011] 
EWHC 1040 (Admin) Lord Justice Sullivan as he now was dealt with a 
prosecutor's appeal (the claimant) by way of case stated against the decision of a 
district judge to acquit the defendant (now the interested party) of displaying 
advertisements at 64 Battersea Rise, London SWll on five separate dates between 
June and November 2009 without consent under the Town and Country Planning 
(Control of Advertisements)(England) Regulations 2007 contrary to Section 224(3) 
of the Town and Country Plarming Act 1990. There was no express consent for the 
display of advertisements at the site. The interested party contended that die 
advertisements did have die benefit of a deemed consent because they fell within 
Class 13 in Schedule 3 of the 2007 Regulations. Deemed consent is granted under 
Class 13 where an advertisement is displayed continually for the preceding 10 
years. But an advertisement does not fall within this description if, during the 
relevant 10 year period, there has been either a material increase in the extent to 
which the site is being used for the display of advertisements or a material alteration 
in the manner in which it has been so used. 

The facts of the case revealed that there had been a 3 metres by 6 metres 48 sheet 
hoarding displayed from the late 1970s until a change in 2001 for a brief period to a 
3 metres by 3 metres hoarding. Then it was changed back to a 3 metres by 6 metres 
48 sheet hoarding in 2003. With the exception of a very brief period in January 
2005 when noting was displayed whilst structural repairs were carried out, this 
remained the case when the interested party took over the site. There was 
photographic evidence to show that by May 2005 at least the advertisement 
hoarding was illuminated by external lighting. The district judge found that the 
shape of the hoarding had changed during the relevant period but did not consider 
that this constituted a material increase in the use of the site. She found that simply 

14 



changing the shape and size of the hoarding does not alter the use of the site per se, 
nor does it alter the extent of the use of the site. In considering whedier there had 
been a material alteration to the display by the change from external to internal 
illumination, the district judge directed herself to the decision of the High Court in 
RfClear Channel UK) v London Borough of Hammersmith and Fulham and 
considered whether in this case where there had been no evidence of any safety 
issue there had been an alteration that was capable of having an adverse effect on 
amenity. She was not satisfied on the evidence that a change from external lighting 
to internal lighting constituted a material alteration that adversely affected the 
amenity of the area. She posed three questions for the opinion of the High Court: 

1. Having found that during the relevant period the hoarding changed from a 3 
meter by 6 metre 48 Sheet hoarding to a 3 metre by 3 metre square hoarding and 
then back again did I err in finding that there was no material increase in the 
extent of the use of the site for advertisements? 

ANSWER : Yes , doubling the size of this hoarding from 9 square metres to 18 
square metres at some time in 2003, has, on any basis, to be a material increase 
in the extent to which a site is used for the display of advertisements. 

2. Did I err in finding that the applicant had failed to prove that the change in the 
method of lighting was a material alteration ? 

ANSWER : Yes Because it was not for the district judge to decide whether the 
change from external lighting to internal lighting "constituted a material 
alteration diat adversely affects the amenity of the area" Having referred to the 
correct test as set out in the R (Clear Channel UK Ltd) v the London Boorough 
of Hammersmith and Fulham case i.e. whether the material alteration was 
capable of having an adverse ejfect on the amenity of the area the district judge 
unfortunately answered the wrong question i.e did the alteration adversely affect 
the amenity. 

3. If this question is answered in the affirmative did I err in treating the question of 
whether the change in the method of lighting was a material alteration which the 
applicant had to prove for the interest party to be convicted ? 

ANSWER: Yes It was for the interested party, who was alleging that there was 
deemed consent, to produce evidence that the conditions in class 13 were 
complied with because the change from external to internal illumination was not 
a material alteration, that is to say that it was not an alteration which was 
capable of having an adverse effect on amenity or public safety. It was not for 
the appellant to prove that the change was a material one as defined by Clear 
Channel (see above) much less was it for the appellant to prove that the change 
had adverselv affected the amenity of the area. 

The appeal was allowed and remitted back to the district judge with a direction 
to convict the interested party. 

The Court's finding and reasons thereof 
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39. The site visit on the 1^ November enabled the court to see the site in situ and gauge 
the structure and the location with a great degree of understanding than might be the 
case if findings were made solely on the photographs and the witness statements. It 
also gave both the appellant and the respondent to emphasize the points that were 
the basis of their submission. For the appellant there was the opportunity to point 
out the commercial nature of the area and the specific direction in which the display 
would be seen mostly by persons travelling on foot or by vehicle southwards along 
Bridge Road towards Wembley Park Drive and Empire Way. It also gave the 
respondent the opportunity to gain access to the plot of land at 149 Wembley Park 
Drive and to see the digital hoarding close up and observe the manner in which it 
had been replace onto the steel uprights with additional box shaped supports. The 
earlier gantry that was required for the manual operation of changing displays was 
no longer there as a platform but the steel footings and upright supports for the 
gantry platform floor remained. The site was overgrown and strewn with debris. 
The wire mesh fence required by the 1953 express consent for three years that was 
in place in May 2007, had been replaced by a wooden boarded fence as can be seen 
in the photographs in Exhibit 4 namely page number 26 and 32. 

40. There is a dispute between the appellant and the respondent as to the accurate 
dimensions of the old Trivision sequential display with its external lighting trough 
and the service gantry and the replacement digital internally lit display. The one 
agreed dimension is the picture or image size of the screen and where it is placed. 
The difference is partly because the parties are not using the same bases to be 
measured. The appellant poses the hypothetical comparison by superimposing a 
diagram of the earlier Trivision structure onto the current structure. The respondent 
had in correspondence suggested that the new hoarding was five times bigger then 
the Trivision one. The court accepts the measurements undertaken by Mr. Wicks, 
as it is the volume of the new hoarding, its movement forward from the flank wall 
and the additional steel supports that are clearly demonstrated by the photographs in 
Exhibit 4 at pages numbered 32, 134, 235 and 236 that is a three fold increase on 
the Trivision hoarding volume. 

41. The court does not accept that the digital hoarding uses less of the site than the 
Trivision hoarding and as a consequence is satisfied that there has been a material 
increase in the extent to which the site has been used for the display of 
advertisements. Further the court is satisfied that the material increase is capable of 
having an adverse effect on the amenity of the area not whether it has or it has not. 
It comes to that conclusion in part because almost as soon as the digital internally lit 
hoarding was installed in 2014 the council received a complaint on a giant 
television style display being an eyesore. It is recognised that views may differ as to 
whether a material alteration is harmful, neutral or beneficial in terms of amenity 
but that is not within the competence of a magistrates' court to determine. There has 
however been an application for express consent for an internally lit digital display 
screen before a tribunal competent to measure the impact on the area. The decision 
of the Planning Inspector Simon Hand included the observation that "the hoarding 
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will dominate the flank wall so that it appears to be out of scale with its 
surroundings. The tube station has been redeveloped as part of the new 
stadium redevelopment, and the hoarding with its poor relationship to the 
flank wall, looks out of place" The other complaint may well have been from a 
competitor to Clear Channel UK Ltd but the questions it raised were about whether 
the digital hoarding was lawfully operating and the local authority were entitled to 
investigate. 

42. The issue of the internally illuminated lighting is raised by the respondent is a valid 
one in the sense that the evidence from UniLED concentrates on the luminance 
values at night time. The court accepts that the digital screen has a threshold setting 
that reduces the luminance value to an average reading of 45 candelas per square 
metre but the day time setting could reach a 35per cent brightness level of 400 
candelas per square metre whilst the Trivision externally lit hoarding had a constant 
reading averaged out by Mr. AUard at some 45 candelas per square metre. The 
digital internally lit screen is sharper and brighter than the Trivision display and is 
more eye-catching which is capable of affecting the amenity of the area. In the civil 
nature of this appeal hearing it is for the appellant to establish on the balance of 
probability that it remains within the deemed consent conditions of 13(1) of the 
2007 Regulations and this court has not been shown sufficient evidence to reach 
that standard of proof that the change from external to internal illumination was not 
a material alteration in the manner in which the site has been so used. 

43. The court is mindful of the observation by Mr. Justice Blake that those who seek to 
alter the arrangements of display hoardings in these circumstance should consult the 
local authority. 

44. The court therefore finds that the digital hoarding does not fall within the 
description of Class 13 of Schedule 3 of the 2007 Regulations and the appeal is 
dismissed. 

Signed : Date 16'" November 2016 

Deputy District Judge (Magistrates Court) Andrew Vuickers 
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. EXHIBIT ONE 

Plan attached to Removal Notice 
Numbered Page 6 

Photograph of new Digital Hoarding 
Numbered Paae 7. 
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EXHIBIT TWO 

Planning Inspector Appeal Decision 2007 
Numbered pages 138-140 
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Site visit made on 15 January 2007 

by Simou Mamd MA 
an Inspector isppointed by liiie Secr£^j.r,' of Sfate ior 
Communities and Local Government 

Ills Ptinning Inspfctorate 
4'irE3.nl(iWinj) 
Templa Quay HOUM; 
2 The Square 
Tumpin Quay 
BmiDlBSUPM- . . 
L'011/3726372, 
f̂ riâ l: ehqulnesQjplannlnj-
hspeclorale.gsi.gov.ul! 

Date 

li 

y 

Appe-'Bl Meff: /Al'l?/TSlSOMy06/12OO2O4 
149 ¥/emlbIey Park Diive, V/emilitey, MMdEesei:, IMS 8HQ 
• The appeal is made under Re[julation 15 of the Town and Country Planning (Control of 

Advertisements) Renulations 1992 against a refosal to f jant express; consent. 
® The appeal is made by Compactwise Ltd against the decision of the Council of the London Borough 

of Brent. 
c The application Ref 06/2441, d ited 14 August 2006, was refused by notice dated 12 October 2006. 
o The advertisement propoised is <in internally illuminated wall mounted, 48 sheet hoarding. 
Smmm&ry oSBeckmn.: Tlij; s.ppeiil n disEasseji. 

Cc.n) 

I ^ - 1 

% 

MsJE IsEoes 

1. Whether the sign harms the character and appearance of the surroimdin/] area. 

PlamasJing PoMcy 

2. The Council have drawn my attention to the policies they consider to bo relevant to this 
appeal and I have tal:en thom into account as a material consideration. Howevt-r, powers 
under the Re|^Iations to control advortiscmentc may be exercised only in tli(i iEtorcstu of 
amenity and public safety, taling account of any material factors;. In my determination of 
this appeal, the Council's policies havo not therefore, by themselves, been decisive. 

Seas'ffiais 

3. The hoarding b located jmjt in firOEt of the flank wall of a parade of shops just to the soutli 
of Wembley Park tube station. The shops display the usual airay of fascia ind p.rojcctin/j 
signs of difTorcnt sizes and dissigns, there is a petrol filling station close by and a small retfiil 
park, again vidth the usual totem and fascia si/pas, Hovi'erver, all the (ixisting advertising is 
typical of a busy shoppinr; area, and all is relatively small scale. By contrast the 48 sheet 
will be mu;h bigger, and vidll utand out on the prominent flanl: wall. There rire no other 
hoardings in the immediate area. The shops are domestic in scale and the hoarding will 
dominate the flanl: wall so that it appcjs to he out of scale with its surroundings. Tht; tube 
station h£S been redevidoped ai; p'rt of the new sffdium redovclopment, and the hoarding, 
witli its poor relationship to the flani: wiill, looks out of place. 

4. The appellents point out tliey have displayed a hosu-ding on the site for many years. They 
provided evidence of consent granted by the Coxmcll back in 1953 for' two 48 sheet 
Jioardings. The site has been U3ed continuously ev(;r since. I have been given no reason to 
doubt this evidence, 5:0 it would seora the appellants have deemed consent for a 48 sheet 
hoarding on the site. However, it does not follow that 1 should grant another ejcprens 
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Appeal Decision APP/T5150/H/06/1200204 

consent on a site that I regard as unsuitable, as there is a considerable difference between 
the exercise of deemed and express consents. 

Conclusions 

5. For the reasons given above and having regard to all other matters raised, I conclude that 
the display of the internally illuminated wall mounted, 48 sheet hoarding would be 
detrimental to the interests of amenity. 

FoniniaJ Deca'siom 

6. I dismiss the appeal. 

Simon ji^and 
Inspector 
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EXHIBIT THREE 

Gary Gabriel Associates 

Conclusions and Recommendations 
Numbered Pcme 45 
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gary galb[ri]©fl @g©@(siat©s 
consulting structural & civil engineers 

3.0 COlMCLUSiOIMIS &. IRECOiViliViEWDATnOWS 

Structural modifications will be required prior to the installation of the new sign. The existing 
steels, as they currently are, do not have the required capacity to support the new sign (See 
Appedix C). 

Additionally no comment can be made on the existing foundations as they were unaccessible and 
out of view at the time of the visit. Further intrusive investigation is required to confirm the size of 
the existing foundations. 

As the supporting structure needs to be modified it may be prudent to allow for the installation of 
new foundations and new supporting structure 

Finally due regard must also be given to the location of the site. Close access to the current free 
standing sign is very limited. Due to the level differences of the ground around the sign suitable 
installation equipment will be needed. Access to fix the new sign must take into account the 
trading commercial premises in close proximity as MeW its the sign being located off the busy 
Wembley Park Drive. Pavement closure may be appropriate during the work to remove and 
replace the sign. 
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EXHIBT FOUR 

raphs of Triivision Dis ay Screen 

Digital Display Screen 

Numbered Pages 26, 28, 32, 134, 235 and 236 
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3. Rear elevation (taken from Google earth) 

4. Clooe up r.how'irig original (unpainted) vAeol and addftionel steelwork extinding the display 
320mm beyond 



I Site Photograpfis 

WiLDSTONE 

1. Aerial View (laken from Google Earih 2016) 
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2. Rear Bavation {Octooer 2016) 
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3. Side Flevalion (October 2016) 
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4. Side Bevalion (October 2018} 
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EXHlIBiiTFIVf (2/ 

UniiLED lB)iriightness Values 
Numbered Pages 120 and 12 
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