
 
 

 

 

AN ANALYSIS OF THE CONSULTATION ON AN ENVIRONMENTAL 

PRINCIPLES AND GOVERNANCE BILL: PART I 

                                                                                                 
Perhaps unnoticed, as people head to the beach in August, Defra’s consultation on ‘Environmental 
Principles and Governance after the United Kingdom leaves the European Union’, which closed on 2 
August 2018, is probably the most important consultation affecting environmental laws to be 
introduced for at least the last ten years. It goes right to the heart of how environmental laws will, or 
should, or may not be, enforced, after the UK leaves the EU.  
 
It proposes a new Bill, to set up a new body with the essential task of holding government and public 
bodies to account for environmental law enforcement, in place of enforcement of EU law by the 
European Commission and Court of Justice of the European Union.  
 
The Bill will also address how the key environmental principles which underpin EU environmental 
laws should be reflected in UK laws after Brexit. The new Bill will only apply to England, as 
responsibility for the environment is a devolved matter, but similar issues will arise for each 
devolved administration. Debates continue over the workability of having four separate 
enforcement bodies, or a single body for the UK applying consistent standards but (and this is now 
a pressing need) taking real and full account of the concerns in each of the UK’s constituent parts. 
 
In this article, the author argues that given the current failures of enforcement under existing legal 
structures, there now needs to be a legal duty upon all levels of government“ to secure the effective 
enforcement of environmental laws” for which they are responsible. He also argues that 
government and public bodies must, as a minimum, have regard to environmental principles when 
discharging their functions, and must commit not to dilute the existing application of those 
environmental principles where already reflected in EU law; and that it is time to introduce the 
principle of environmental justice to UK law. 
                                                                                                                                                                                                    
Issues of non enforcement of existing EU environmental laws                                                                                              
 

The consultation does not address the really serious issue of non-enforcement of existing EU laws 
under existing structures. Examples of this are as follows. 
 
 
 

Volkswagen and ‘defeat devices’ 
 
 

Volkswagen placed 590,000 vehicles containing defeat devices to mislead emissions tests on the US 
market. After investigations by Congress, State Attorneys General, the FBI, the Department of 
Justice, the State of California, Volkswagen in 2017 agreed to plead guilty and to pay $4.3 billion in 
criminal and civil penalties, ($2.8 billion criminal and $1.5 billion civil penalties). Six executives and 
employees were named and indicted.  
 

 Volkswagen placed 1.2 million cars fitted with similar devices on the UK market. Initially, the then 
Transport Secretary wrote to the European Commission saying that he hoped they would 
“investigate this matter thoroughly and take appropriate action to avoid a recurrence”. On 8 
December 2016, the European Commission opened infringement proceedings against 7 states, 
including the UK and Germany “for failing to set up penalties systems to deter car manufacturers 
from violating car emissions legislation, or not applying such sanctions where a breach of law has 

https://consult.defra.gov.uk/eu/environmental-principles-and-governance/supporting_documents/Environmental%20Principles%20and%20Governance%20after%20EU%20Exit%20%20Consultation%20Document.pdf
https://consult.defra.gov.uk/eu/environmental-principles-and-governance/supporting_documents/Environmental%20Principles%20and%20Governance%20after%20EU%20Exit%20%20Consultation%20Document.pdf
https://www.gov.uk/government/news/new-environment-law-to-deliver-a-green-brexit
https://www.ft.com/content/d998b804-d81a-11e6-944b-e7eb37a6aa8e
https://uk.reuters.com/article/us-volkswagen-emissions-court/british-vw-drivers-start-dieselgate-claim-in-high-court-idUKKBN1H31P0
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/463653/letter-to-eu.pdf
http://europa.eu/rapid/press-release_IP-16-4214_en.htm


 
 

 

 

occurred.” Since that time, it does not appear that any UK enforcement authority has taken any 
enforcement action of any description against Volkswagen for this matter. 
 

 Air quality and the ClientEarth cases 
 

          The UK’s non- compliance with EU air quality legislation, and the ClientEarth series of cases in 
different jurisdictions to try to enforce it, are a matter of record. Successive UK governments must 
know quite well what EU laws require on air quality; but ClientEarth has been obliged to go back 
and back to court to obtain one ruling after another that the UK government is in breach. 

 
 Illegal waste sites 

 
It is becoming clear that in parts of the UK there may be hundreds of illegal waste sites that are not 
yet being tackled by the environmental regulators, who are somewhat given to complaining that 
they simply lack the resources to do more to enforce existing laws in the area. This gives rise to two 
questions. First, is there the will to enforce existing law? Secondly, if the issue is really about 
resources, what can and should be done, for example, to share more of the proceeds of crime 
recovered in waste cases with the regulatory agencies, instead of with the Treasury? 
 
Enforcement of river pollution incidents 
 
The current referral to the European Commission by Afonydd Cymru of the inactions by the NRW 
in enforcing existing river and nitrate legislation underlines both the availability at present of a 
European remedy to breaches of EU environmental law, and the importance of oversight of 
environmental regulators as a practical issue for environmental law enforcement. 
 
Failure to enforce existing environmental laws, at a time when the UK is, on Brexit, removing many 
of the most effective powers and means for their enforcement, risks sending a signal that pollution 
pays, that compliance with environmental laws is for the little people, not large companies, and that 
regardless of public concern, there isn’t the political will to make enforcement effective. Again, if 
environmental laws are not going to be effectively enforced, it doesn’t greatly matter what they say. 
 
What is needed to make enforcement of environmental laws effective is - 
 
(i)        clearly drafted laws; 
 
(ii)       a strong political message, from the top, that environmental laws are  
             there to do an important job, and will be enforced, against individuals, 
             and companies of all sizes; 
 
(iii)      a proper statement of enforcement policy by regulators; 
 
(iv)      properly resourced, adequately informed and skilled, independent, robust 
             and capable regulators; and 
 
(v)        a legal duty on all levels of government “to secure the effective 
              enforcement of environmental laws” – something which the new  
              environmental regulator can focus on, and support.  

https://www.clientearth.org/uk-government-back-court-face-third-air-pollution-challenge-clientearth/
https://www.clientearth.org/uk-government-back-court-face-third-air-pollution-challenge-clientearth/
https://www.gov.uk/government/news/crackdown-on-illegal-waste-sites
http://afonyddcymru.org/wp-content/uploads/2018/03/Complaint-to-EC-press-release-Mar-2018.pdf


 
 

 

 

The follow-up to this article will address losses the UK may suffer in terms of environmental law 
enforcement once it leaves the EU, as well as the likely aims of bodies set up under the Environmental 
Principles and Governance Bill  and environmental justice concepts  in operation in  the USA.  
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