
 

 
Judge blasts developer for 'flagrant breach of 
planning control' over office to residential 
conversion 
19 November 2020 by Gavin McEwan 

A developer who converted a north London office building into flats under permitted development 
rights has been criticised by a High Court judge for a "flagrant breach of planning control" after 
unlawfully building an extension that created more residential floorspace. 

London's 
Royal Courts of Justice 

Developer RSBS Developments Limited now faces having to cease the use of Mercury House, 
Heather Park Drive, Wembley, as dwellings. 

Tenants will have to be displaced after the developer was required to remove fixtures and 
fittings needed for the building's residential use. 

In 2015, RSBS applied to the London Borough of Brent for prior approval to change the 
property's use from offices to residential, Mrs Justice Lang told the court. 



The application was accompanied by layout plans showing the footprint of each of the 16 
flats. By reference to those plans, prior approval was granted in August 2015 and works on the 
building started the following month. 

In November that year, RSBS was granted planning permission to build an additional storey on 
top of a single-storey annex at the rear of the property, which the council stated could only be 
used as offices. It also said that the permission could not be implemented in conjunction with the 
residential conversion works that had received prior approval. 

The judge said that, "contrary to the terms of the permission", the existing extension was 
demolished and replaced by a new two-storey extension with a larger footprint than the original, 
increasing the overall size of the building by four per cent. 

The conversion works differed from the layout plans in that two of the flats incorporated floor 
space provided by the new extension. The floor area of one of the flats had thereby been 
"increased by at least 50 per cent", said the judge. 

After the council raised concerns, RSBS removed the extension's second storey and reduced the 
size of the ground floor to approximately its original size. But the judge said the developer "did 
not have planning permission for any of these works". 

In July 2017, the council refused to grant retrospective planning permission for the 
extension. RSBS's application for a certificate of lawfulness in respect of existing residential use 
of four of the flats was rejected in November 2017. 

And, in March last year, the council issued an enforcement notice alleging an unauthorised 
change of use from offices to 16 dwellings. RSBS was required to cease the use of Mercury 
House as dwellings and to remove all fixtures and fittings associated with that use. 

The developer appealed to planning inspector, Jessica Graham, but she upheld the enforcement 
notice in February this year. Also upheld were the council's refusals to issue a certificate of 
lawful use or to grant planning permission for external alterations to the building. 

The inspector said that "the differences between what was approved and what was built were 
considerably more than trifling", and the resulting development was "substantially different to 
that permitted by the prior approval". She concluded that "the breach of planning control 
amounted to development without permission". 

RSBS challenged the inspector's decision on the basis that she had misinterpreted part of the 
General Permitted Development Order which relates to works carried out on existing buildings. 

But, dismissing the developer's arguments, Mrs Justice Lang ruled: "The inspector's analysis 
was sound and does not disclose any error of law." 

Notwithstanding the existence of the prior approval, she said "the material change of use from 
office use to residential use was unlawful". 

The judge noted that RSBS demolished the extension's second storey in December 2016, but it 
did not reduce the extension back to its original size until June/July 2017, "under pressure from 
the council". 



"This was, on any view, a flagrant breach of planning control," she told the court. 

The developer's challenge to the inspector's decision was dismissed and it was ordered to pay 
the secretary of state's legal costs. 

RSBS Developments Limited v Secretary of State for Housing, Communities and Local 
Government & Anr. Case Number: CO/1113/2020 
 
 


