
 1 

                

 

Neutral Citation Number: Double-click to add NC number  
 

Case No: CO/3040/2020 

IN THE HIGH COURT OF JUSTICE 

QUEEN’S BENCH DIVISION 

ADMINISTRATIVE COURT 

PLANNING COURT 

 

Royal Courts of Justice 

Strand, London, WC2A 2LL 

 

Date: Double-click to add Judgment date  

 

Before : 

 

RHODRI PRICE LEWIS QC 

Sitting as a Deputy Judge of the High Court 

- - - - - - - - - - - - - - - - - - - - - 

Between : 

 

 Saloria Investments Limited Claimant 

 - and -  

 London Borough of Brent Defendant 

 

- - - - - - - - - - - - - - - - - - - - - 

- - - - - - - - - - - - - - - - - - - - - 

 

Katherine Barnes (instructed by Addleshaw Goddard solicitors) for the Claimant 

Ashley Bowes (instructed by Prospect Law) for the Defendant 

 

Hearing dates: 9 December 2020 

- - - - - - - - - - - - - - - - - - - - - 

 JUDGMENT 
 



High Court Unapproved Judgment: 

No permission is granted to copy or use in court 
Double-click to enter the short title  

 

 

Draft  27 January 2021 14:34 Page 2 

 

 

 

 

 

 

 

   

   

   

 

 

 



 

 

Rhodri Price Lewis QC:  

1. Introduction:  

1. This is a renewed application for permission to apply for judicial review of the 

Defendant Council’s decision to issue an enforcement notice (“EN”) dated the 17th July 

2020 in respect of premises at 137 Chatsworth Road, London NW2 belonging to the 

Claimant company. It is the also the home of Mr Lalji Vekaria, a director of the 

company, and he runs his long established and successful architecture practice from the 

premises. 

2. The breach of planning control alleged in the EN is as follows: 

 “Without planning permission, the erection of a new roof, rear dormer window 

and the installation of a front roof light, and the erection of a two-storey side and 

rear extension, single storey rear extension and the building in the rear garden of 

the premises.” 

3. Schedule 3 to the EN sets out the Council’s reasons for issuing the notice. In particular 

it alleges that the development has not been built in accordance with a planning 

permission granted by the Council on the 13th October 2019 “principally in relation to 

the construction of the roof.” It alleges that the roof as built has “an adverse effect on 

the character and appearance of both the dwellinghouse and the street scene” and that 

accordingly there are breaches of relevant local and national policies. It goes on to 

allege that “the unauthorised building in the rear garden does not comply with the 

requirements for permitted development under Schedule 2 Part 1, Class E of the Town 

and Country Planning (General Permitted Development) Order 2015, as amended, (“the 

GPDO”) therefore planning permission is required.” 

4. The steps required by the EN to be taken were, in summary, to demolish the roof, 

extensions and the building in the rear garden and to return the premises to the original 

condition before those works were carried out, as shown in a photograph attached to 

the EN, and to remove all the resulting debris and materials.  

5. Prior approvals had been given by the Council under the GPDO to various works to the 

premises and there are certificates of proposed lawful development in relation to other 

works to the premises. 

6. The Claimant appealed against the EN to the Secretary of State for Housing, 

Communities and Local under section 174 of the Town and Country Planning Act 1990 

on the 21st August 2020 on the grounds (a) that planning permission ought to be granted 

for the matters stated in the notice, (b) that the matters stated in the notice had not 

occurred, (c) that the matters stated in the notice do not amount to a breach of planning 

control; (e) that copies of the EN were not served as required under section 172 of the 

1990 Act and (f) that the steps required by the EN exceed what is necessary to remedy 

the breach of planning control. 



 

 

7. The Claimant went on to apply for permission to challenge by way of judicial review 

the decision to issue the EN. The first ground alleging defective service is no longer 

pursued and so I refer to it no further. The second ground alleges that the decision to 

issue the notice was made without applying the necessary test of whether it appeared to 

the local planning authority to be “expedient to issue the notice” as required under 

section 172(1) of the Act and/or on the basis of an irrational application of that test. The 

third ground alleges that the decision to issue the EN before pursuing alternative forms 

of resolution amounted to a breach of legitimate expectation. A fourth ground is also 

no longer pursued.  

8. The Claimant submits that the Council considers the following breaches of planning 

control to have taken place (a) an unauthorised flattening of the roof ridge, the plan 

forming part of the 2019 planning permission not showing a flattened roof, and (b) an 

unauthorised additional 12.5 centimetres of height on the outbuilding in the rear garden, 

the GPDO limiting height to 2.5 m while the outbuilding as constructed measures 

2.62m. 

9. In relation to (a) the Claimant submits that the work benefits from permitted 

development rights that were not taken away by the 2019 planning permission and the 

case of R (oao) Watts v Secretary of State for the Environment, Transport and the 

Regions [2002] EWHC 993 (Admin) establishes that the terms of the GPDO determines 

whether a development is permitted even where it forms part of a larger project part of 

which may require express planning permission. 

10. In relation to (b) the breach is accepted but is said to be being corrected. 

11. Permission to apply for judicial review was refused by Mrs Justice Lang on the 5th 

October 2020. Her reasons for deciding that the grounds are unarguable are: 

 “Judicial review is a remedy of last resort. The Claimant has a suitable remedy – 

a statutory appeal under section 175 of the Town and Country Planning Act 1990 

– which it issued on 21 August 2020. The grounds of appeal overlap with the 

grounds relied upon in this judicial review. Section 285(1) of the Town and 

Country Planning Act 1990 prohibits other proceedings on any of the statutory 

appeal grounds.” 

12. In very short summary the Claimant responds by submitting that whether the test of 

expediency was applied or applied rationally and whether there has been a breach of a 

legitimate expectation by the issuing of the EN here are not matters that come within 

the statutory grounds of appeal against the EN and so there is no true alternative remedy. 

It is further submitted that both those grounds are arguable. 

 

Discussion: 

Alternative Remedy:  



 

 

13. Section 285 of the 1990 Act provides: 

“the validity of an enforcement notice shall not, except by way of an appeal under 

Part VII, be questioned in any proceedings whatsoever on any of the grounds on 

which such an appeal may be brought.” 

14. It was recognised in R (Gazelle Properties Ltd.) v Bath and North East Somerset 

Council [2010] EWHC 3127 (Admin) that “Section 285 leaves for the court, on a claim 

for judicial review, grounds of challenge to the decision of a local planning authority 

to take enforcement action which are not within the compass of a statutory appeal as 

provided in section 174.” per Lindblom J, as he then was.  

15. His Lordship went on to recognise that such “residual” cases might include “the case 

where a local planning authority’s consideration of expediency – an exercise 

embracing the factors mentioned by Ouseley J in Usk [ a weighing of the advantages 

and disadvantages to the subject of the notice and to the public of taking enforcement 

action and deciding whether the gain is worth the cost] was vitiated by irrationality or 

unfairness.”  

16. Nevertheless, judicial review is a remedy of last resort, as Lang J observed, and if all 

of a Claimant’s complaints and concerns can be addressed by way of the statutory 

appeal and remedied, if appropriate, through that process then that is a factor in deciding 

whether permission to apply for judicial review should be given or refused. And that is 

all the more so when the statutory appeal provides an expert tribunal well placed to 

decide the issues in contention such as whether there has been a breach of planning 

control or whether planning permission should be granted or whether the steps required 

are more than what is necessary to remedy any breach of planning control. A planning 

inspector is just such a tribunal.   

17. There does however remain the residual category of cases where issues outside the 

statutory grounds of appeal can properly be the subject of judicial review. I turn then to 

consider whether the two grounds of claim relied upon here would arguably justify that 

last resort being available. 

Expediency:  

18. As Ouseley J explained in R (Usk Valley Conservation Group) v Brecon Beacons 

National Park [2010] EWHC 71 whether it is expedient to issue an EN brings with it 

the issue of whether the gain is worth the cost: [201]. The Defendant Council’s own 

Planning Enforcement Policy reflects that approach and advises that “any action taken 

should be appropriate or in proportion to the seriousness of the harm being caused”. 

19. The enforcement officer’s delegated report in this case recommended the authorisation 

of enforcement action on the basis that “the height of the pitched roofs have been 

increased and poorly designed flat roofed areas have been constructed” resulting in “an 

adverse effect on the character and appearance of both the dwelling house and the street 

scene.” The outbuilding in the rear garden was judged to exceed the GPDO 

requirements and therefore planning permission was required for it and this 



 

 

unauthorised development was judged “by reason of its excessive size and height” to 

appear “an obtrusive and overbearing feature which is proportionately large and out of 

character with the local area and detrimental to the visual amenities of the neighbouring 

properties and the locality.”  Breaches of development plan and national policies were 

identified. The “proposed steps” were those now in the EN. Under the heading 

“Remarks” it was said that “the human rights of the adjoining neighbours, wider public 

and the public interest are advanced by the removal of the building works at the 

property. In order to maintain public confidence with the planning system effective 

enforcement action is required in this case as per Para 58 of the National Planning 

Policy Framework 2019.” That paragraph provides: “Effective enforcement is 

important to maintain public confidence in the planning system. Enforcement action is 

discretionary, and local planning authorities should act proportionately in responding 

to suspected breaches of planning control.” 

20. It is right that the words “expedient” or “expediency” do not appear in that report but 

there is a reference to the guidance in the NPPF that local planning authorities need to 

act proportionately. The report in any event makes a recommendation to the delegated 

decision maker who is the Council’s Planning Enforcement Manager, Mr Rolt. He had 

received complaints from members of the public about the works. He made the decision 

to issue the EN. That EN records on its face “It is considered expedient to issue a notice 

having regard to the provisions of the development plan and to other material planning 

considerations.” I do not consider it arguable that in the light of the public complaints 

about these works, the planning judgments formed by the officer who wrote the report 

to Mr Rolt, the reference in the report to the NPPF guidance on proportionality in 

enforcement, the reference to the same consideration in the Council’s policy document 

and on the other hand the inevitable cost and inconvenience to the person carrying out 

the development of undoing those works, that Mr Rolt on behalf of the Council did not 

properly consider in effect whether it was expedient to issue the EN or that any decision 

to decide that it was expedient to issue the EN in these circumstances can properly be 

characterised as irrational. It would be pedantic and inappropriate to require an express 

mantra and repetition of the expediency test in every enforcement report. 

21. In my view this ground is therefore unarguable. 

 

Legitimate Expectation:  

22. This ground relies on the content of Mr Rolt’s email of the 16th July 2020 to Mr Vekaria 

in the following terms: 

“Following the site visit by my colleagues, I remain concerned about the roof – 

both front and back. It does not accord with the approved plans and looks terrible. 

I regret to say that we shall have to pursue enforcement action on it. In the 

meantime, can I suggest that you enter into pre application advice on how the roof 

might be altered to a satisfactory form with a view to putting in a planning 

application.” 



 

 

23. In my judgment that cannot properly be read as giving rise to a legitimate expectation 

that enforcement action would not be taken until the Claimant had been given the 

opportunity to make a retrospective planning application and/or until further notice. Mr 

Vekaria was being told that the view was taken on behalf of the Council that the Council 

would “have to pursue enforcement action.” There was no condition or timescale 

attached to that enforcement action being taken. The point had come after earlier 

discussions where the Council took the view that enforcement action was required. The 

issue and service of an EN did not preclude an application for retrospective planning 

permission and any such permission would override the EN: section 180 of the 1990 

Act. The express reference to such an application in this case despite the email making 

it clear without qualification that enforcement action would follow indicates that such 

an application would be accepted by the Council for its determination. 

24. In my judgment this ground is also unarguable. 

 

Conclusion: 

25. Given that in my judgment neither ground of claim is arguable and given that all the 

Claimant’s concerns in relation to the work he has carried out on the premises and the 

steps he is required to carry out in the EN can properly be addressed by the expert 

tribunal of a planning inspector in his appeal, permission to apply for judicial review is 

hereby refused. 

26. I am minded to confirm the award to the Defendant of its costs of preparation of the 

Acknowledgment of Service in the sum of £5,265, as ordered by Mrs Justice Lang but 

to make no further order as to costs. I invite counsel to draw up an appropriate order in 

those terms. Any submissions on costs should be made in writing within 14 days of this 

judgment. 

 

 

 

 


